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INTRODUCTION
Respondents' principal argument against providing the records
requested by Petitioners is that disclosure would be contrary to the purposes
for which the records were collected. Nothing could be further from the
truth. The purpose of the State Bar of California ("State Bar") in collecting
and maintaining the requested records is to support precisely the kind of
research that the Petitioners seek to facilitate and pursue, and the State Bar
has used the records for precisely the same purpose.
Moreover, it is undisputed that the State Bar has, through research
studies and reports on the results of bar examinations, publicly
disseminated much of the same information that it now asserts cannot be
provided to the public. (Verified Petition,'

49-53; Declaration of Richard

Sander ("Sander Decl." ),^ 3-4, 6, and Exs. 2-4.)1 In fact, it has done so
without employing the stringent protections for personal privacy proposed
by Petitioners.
Although Respondents now attempt to trivialize the public interest in
understanding and addressing the persistent gap in bar examination
performance and admission by certain ethnic minorities, their denigration
of these concerns is belied by their own efforts to analyze and address
them, and by their stated purpose in collecting the records at issue.
Furthermore, the public interest in research that depends upon access to the

The facts set forth in the verified portion of Petitioner's Verified
Petition for Mandamus, Certiorari, Prohibition or Other Extraordinary
Relief are referred to as the "Verified Petition." Other portions of the
Verified Petition for Mandamus, Certiorari, Prohibition or Other
Extraordinary Relief are referred to simply as "Petition."
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requested records is simply incontestable. As the United States
Commission on Civil Rights told Respondents: "[I]t is of the utmost
importance that we get better data to understand issues relating to the
impact of racial preferences on minority law students. Analyses of the
detailed data in the California archives is, we believe, a critical and perhaps
unique opportunity to resolve this very issue." (Pet. Ex. 5, p. 18.)
Why, then, does the State Bar now oppose making these records
available for the purposes of research that it previously embraced? The
inescapable answer is: fear. Although it initially welcomed the original
proposal for a collaborative study, it withdrew its support when it became
apparent that interest groups opposed to any study that might challenge the
wisdom of racial preferences would bring public and political pressure to
bear if the State Bar cooperated with the study. (Sander Decl., 11.) On the
other hand, rejecting Petitioners' requests presented little risk of political
repercussions. So the State Bar did what bureaucracies do; it said "no."
This is one of the central reasons for the existence of the public's
rights of access under the California Constitution and common law.
Government agencies cannot be trusted or expected to stand up to the winds
of popular sentiment or political power, real or perceived-particularly
when, as here, the records sought may call into question the practices of
powerful social institutions.
Thus, the petition presents a quintessential occasion for the
application of the public's right of access. In addition, the State Bar's
actions speak louder than its words and demonstrate that no sound
justification for denying access exists. The petition should be granted and
the State Bar should be ordered to provide the requested records.
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RESPONDENTS ' CONTENTIONS REGARDING THE
BACKGROUND OF THIS MATTER DO NOT SUPPORT
THEIR REFUSAL TO PROVIDE THE REQUESTED
RECORDS
A.

The Court Should Disregard Respondents ' Factual Contentions
Because They Do Not Constitute Admissible Evidence
Respondents' description of purported "°material facts" consists

primarily of contentions unsupported by any evidence or citation to the
record, or mere arguments and conclusions. Its unsupported contentions
cannot provide the basis for denying the petition.
The court can rely only on the facts and exhibits in the Petition.
When a court reviewing a petition for writ of mandate has no record before
it of prior judicial proceedings, it can rely only on the filings related to the
petition. (See Star Motor Imports, Inc. v. Superior Court (1979) 88
Cal.App.3d 201, 203) The statements in these filings must be verified on
the basis of personal knowledge. (Id. at 204-205). Because the Opposition
is not verified, the Court should disregard all facts that are new or different
from the facts set forth in the Petition. (Motion Picture & Television Fund
Hospital v. Superior Court (2001) 88 Cal. App. 4th 488, 492 [when an
unverified opposition to a petition for a writ of mandate contains new or
different facts, not contained in the verified petition, those facts will be
ignored]; Shaffer v. Superior Court (1995) 33 Cal.App.4th 993, 996, fn. 2.
[a court should ignore facts asserted without appropriate references to the
record].)

2

California Code of Civil Procedure section 446 does not excuse the
State Bar from the requirement of providing an evidentiary basis to
support its allegations . The State Bar is relieved only of the obligation
of verifying a pleading. (Cal. Code Civ. Proc. § 446.) A preliminary
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Respondent's exhibits should also be disregarded because of
Respondents' failure to authenticate them. (Cal. Evid. Code § 1401
[requiring authentication of writings]; Jacobson v. Gourley (2000) 83
Cal.App.4th 1331, 1335 [only documentary evidence that has been properly
authenticated may be admitted into the record].) Nor have Respondents
requested judicial notice of any of the documents submitted in support of
their opposition.
B.

Respondents Mischaracterize or Omit Important Facts
To the extent that the Court relies on Respondents' factual

contentions, it should do so only after considering the complete picture.
Respondents' contentions omit important facts that demonstrate the
inconsistency of the State Bar's position with its practices, and the
politically charged atmosphere that influenced its decisions.
Respondents cite to a series of "authorization[s]" or "release[s]" for
obtaining the information in the records, but fail to explain how they relate
to the State Bar's own purposes in collecting the data. (Opposition, 4-7.)
Respondents assert that the information in the requested records was

opposition is not a pleading. (Cal. Code Civ. Proc. § 420 ["The
pleadings are the formal allegations by the parties of their respective
claims and defenses, for the judgment of the court."].) This section
"palpably refers to pleadings that join issues, such as the common
complaint and answer of a lawsuit." (People v. Superior Court
(Alvarado) (1989) 207 Cal.App.3d 464, 470 [emphasis in original].)
"Where the paper is to be used as evidence of the facts stated- as is
often the case of a petition for mandamus ... -the verification must be
positive, i.e., it must state that the matters set forth are true of the
petitioner's own knowledge." (Id. [emphasis and ellipsis in original].)
Respondents assert their Opposition as evidence of the facts stated. It
must be verified for the Court to consider it.

W02-WEST:57MC 1 \400999284.3

collected under the premise that it will be used "only ... for Bar-related
purposes." (Opposition, 1.) Moreover, it asserts that "[t]he only manner in
which that information is used by the State Bar is to compile it into `pass
rate' statistics that are publicly available and to prepare research studies that
are directly related to the Bar Examination." (Opposition, 20-21.)
Respondents conclude that the "limited use" for which the records were
collected is "inconsistent with disclosure to Sander and his fellow
researchers." (Opposition, 2-3.)
In fact, Petitioners' proposal to make the data available for research
into the persistent gap in bar examination performance and bar admission
between certain ethnic minorities and others is completely consistent with
both the State Bar's purpose in collecting this information and the State
Bar's own prior uses of the requested records. The purpose for which the
records were collected is explained by the State Bar itself in a report by
Gayle Murphy of the Committee of Bar Examiners:
The Committee of Bar Examiners ... began to collect this
information approximately 30 years ago in response to
concerns that were raised by minority groups (particularly
African-Americans and Hispanics) that minority candidates
were not passing the bar examination at the same rate as nonHispanic Caucasians or Asians, and if that was true, they
wanted to know the source of the difference.
(Sander Decl. 13, 6 and Ex. 2, p. 2.) This goal is indistinguishable from
the objective of Petitioners' proposed research. (Pet. Ex. 11.)
The State Bar has in fact used these records to conduct and publicly
disseminate numerous studies. (Sander Decl.,113-4, 6 and Exs. 2-4.)
Respondents submitted a partial list of these studies, but that list does not
include several dozen statistical reports prepared by Dr. Stephen Klein for
the State Bar, nor does it include a large number of substantive research
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studies also published by the State Bar. (Resp. Ex. 27, pp. 94-96; Sander
Decl., 9[9[ 3-4, and Exs. 2 (Appendix A), 3)
However, even the State Bar's partial list demonstrates that the State
Bar uses the records for studies on diverse topics, many having little or no
connection to the administration or viability of the bar examination.
(Sander Decl.,113-4, and Exs. 2 (Appendix A), 3.) One study, entitled
"An analysis of the Relationships Between Bar Examination Scores and An
Applicant's Law School, Admissions Test Scores, Grades, Sex and
Racial/Ethnic Group" examines applicants' bar performance not only as it
related to their academic history, but also their gender and racial/ethnic
group. (Sander Decl.,113-4, and Exs. 2 (Appendix A), 3.) Most notably,
the State Bar performed and published a study entitled "Are Bar Exam
Scores Affected by Law School Admissions Practices?" (Sander Decl.,16
and Ex. 4.) As its title suggests, this study explored whether the admission
of students with credentials substantially below those of their classmates
(which generally happens as a result of affirmative action policies) had a
negative effect on their bar outcomes. (Sander Decl.,16 and Ex. 4.)
Petitioners seek the requested records in order to facilitate research on this
very topic. Moreover, the information sought by Petitioners is precisely the
same as the information used to prepare the State Bar's studies.
The State Bar disseminates these studies to the public. (Opposition,
p. 21.) It also publishes statistical reports on each semi-annual bar
examination. (Verified Petition, 149; Opposition, p. 20.) As explained in
the Petition, the information disclosed in these reports routinely includes
clusters of potentially identifying characteristics (such as race and type of
school attended) describing groups smaller than five, and often as small as
a single individual. (Verified Petition, 1149-52.)

W02-WEST:5JMC 1 \400999284.3

-6-

In short, release of the requested records is consistent with the State
Bar's stated purpose for collecting them, and its own use of the records,
including its public dissemination of information obtained from the records.
The State Bar cannot , therefore, credibly assert that providing the records is
inconsistent with representations made in collecting that information.
Why, then, has the State Bar rejected Petitioners ' proposals, both for
collaborative research and for release of anonymous records? It appears
that Respondents ' decision was taken in response to fear of the potential
political repercussions of disclosure . However, the opposition to the
proposed research appears to have been largely the result of misinformation
about and mischaracterizations of the research.
For example , in its notice to the public of an opportunity to comment
on the original proposed collaboration with the State Bar , the State Bar
stated that Petitioners " wanted to use the information to support Prof.
Sander' s `mismatch theory ,' which suggests that affirmative action
programs in some law schools affect minority law students negatively."
(Sander Decl . 12 and Ex. 1.) The State Bar's wording implied that the
study team (including the Bar ' s own chief data analyst) was an antiaffirmative action advocacy group, rather than a collaboration of social
scientists seeking to test and measure hypotheses with the best evidence
available . However, the purpose of the proposed research has never been to
"support" a pre- determined conclusion, but rather to research , analyze, and
test a hypothesis . (Verified Petition, 1113-17; Pet. Exs. 3, 8, 11.)
In the same notice, the Bar also claimed that the request had earlier
been rejected because applicant information is collected exclusively "for
purposes related to the bar examination ." (Sander Decl.12 and Ex. 1.) By
suggesting that the study team ' s research purposes deviated from the
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purposes for which the records were collected, and from the Bar's own past
practices, the State Bar again misled the public.
The State Bar also characterized the original collaborative proposal
as "a request" for a release of "confidential bar examination applicant
data." (Sander Decl.12 and Ex. 1.) It failed to explain that the proposal
would not involve public disclosure of any direct identifiers, thereby
suggesting that it would result in the broadcast dissemination of
individually-identifiable records.
In light of the dissemination of such mischaracterizations, the
subsequent reaction is not surprising. According to Respondents,
objections to the study generally fell into three categories: (1) concerns that
applicants' identities may be identifiable, (2) fears that the use of the data
would be inconsistent with the purported "limited purpose" for which it
was obtained, and (3) the legitimacy of the proposed use of the data.
(Opposition, 9.) However, these concerns are much more the result of
Respondents' mischaracterization of the original research proposal than of
the proposed research itself.
Certainly, the new requests that are the subject of the Petition cannot
legitimately be claimed to justify these concerns. The requests propose a
method for redacting the requested records in manner that is more
protective of personal privacy and less likely to result in any possible
identification of individual examinees than the State Bar's own disclosure
practices. (Verified Petition, 1149-51.) The State Bar itself has used these
records for purposes indistinguishable from that of the proposed research.
(Sander Decl.,113-4, 6, and Exs. 2-4.) Even if the "legitimacy" of the
proposed research were a justification for denying access (which it is not),
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the requests seek to make the records available to any researcher who
chooses to use them, not just to Petitioners.
The State Bar's objections to disclosure, and the putative concerns of
those who have opposed release of the requested records, are also belied by
the decisions of over 100 educational institutions that have complied with
comparable requests from Project SEAPHE. (Sander Decl.,18, and Ex. 5.)
In the course of its research, Project SEAPHE has sought and collected
individual-level student data by submitting public records requests to public
universities and law schools. The datasets disclosed by these public
institutions provide, at a minimum, the race, gender, application year,
campus, admissions decision, and incoming credentials (test scores and
GPAs) of every individual applicant to the school. (Sander Decl.,18, and
Ex. 5.) In most cases, the law schools also provide the undergraduate
institution of each applicant, and when it is collected, the schools have
released information on socio-economic status. (Sander Decl.,1 8, and Ex.
5.) For the undergraduate campuses of the University of California, Project
SEAPHE requested and received a large array of performance variables as
well, including intended major, terminal major, time to graduation, and
GPA. (Sander Decl.,1 8, and Ex. 5.)
Respondents make other assertions that are misleading, but which are
ultimately irrelevant to the propriety of disclosing the requested records.
Respondents claim, for example, that some data does not exist in
computerized format or is not maintained by the State Bar at all.
(Opposition, 4-5.) However, while some of the records may actually be held
by the State Bar's consultants, the records exist in an electronic database,
and the State Bar has ultimate control over the use of this data. (Sander
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Decl.,15.) Whether the State Bar has every record requested, however, has
no bearing on whether the records it does have should be released.
III.

THE PETITION IS TIMELY, AND REVIEW IS
MANDATORY

A.

The Petition Is Timely
In asserting the untimeliness of this Petition, Respondents conflate

not only two records requests that were fundamentally different from each
other, but also a proposal to collaborate with the State Bar on research that
did not involve a request for the release of records. (Opposition , 12-14.)
However, the records Petitioners seek and the protections they proposethe defining features of a request for public records-are different in their
two requests . Their earlier request to collaborate with the State Bar was not
a request for public disclosure of any records. Petitioners filed within
60 days of the rejection of the current request, and the Petition is therefore
timely under California Rule of Court ("Rule" ) 9.13, subdivision (d).
Petitioner Sander ' s initial attempt to collaborate with the State Bar
did not constitute a request for the disclosure records. Rather, it was a
proposal to engage in a collaborative research project with the State Bar.
Included in the team of researchers who made the proposal was Dr . Stephen
Klein, one of the State Bar's own consultants who has accessed and used
these records numerous times over the years to conduct studies and prepare
reports. (Pet. Ex. 3, p. 12; Verified Petition, 9, 120). The proposal clearly
stated that "[o]nly persons under Dr . Klein' s supervision will have access to
the data."

The proposal did not request that information be released to the

public or that Petitioner Sander have access to the records pursuant to any
public access law. (Pet. Ex. 3, p . 12; Verified Petition, 7-12,1115-3 1.)
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Petitioner Sander first made a formal request for records pursuant to
public access law on November 16, 2007, which was subsequently denied
by the State Bar.3 (Verified Petition, 13-14,1[132-35, Pet. Exs. 8, 10.)
CFAC made an identical request that was also rejected. (Verified Petition,
15,1139-41; Pet. Ex. 12-13.) In doing so, Petitioners were requesting for
the first time that the State Bar release certain records, in redacted form.
(Pet. Exs. 8, 10.)
Petitioners' requests on May 29, 2008 and June 3, 2008 also asked
for the State Bar to release certain redacted records, but the records they
requested are different than those sought by the first request, and Petitioners
sought release pursuant to different redaction processes. (Pet. Exs. 11, 14.)
The new requests excluded gender as a variable, added a variable related to
transfer students, and added further clustering procedures to ensure the
anonymity of data. (Verified Petition, 14,136; Pet. Ex. 11.)

Given the

privacy concerns asserted by the State Bar and the fact that nuances in
disclosure can significantly affect the traceability of data, the change of any
variable in a request is material and distinguishes it from previous requests.
(See Osborn v. Bd. of Regents of the U. of Wis. System (2002) 254 Wis.2d
266, 292 [647 N.W.2d 158, 171] (Osborn) [indicating that the court's
decision to order the release of records would have been different if
claimants had also requested one additional variable].) Respondents
3

Respondents inaccurately assert that this request was denied on
November 26, 2008. (Opposition, 13.) While the State Bar expressed
concern about privacy issues in that letter, it explicitly stated that "you
did not address these `few legal concerns' during the board meeting and
we await `the longer letter later this month' promised in your fax."`
(Pet. Ex. 9, p. 45.) The State Bar denied the request in a letter on
January 4, 2008. (Verified Petition, 13-14,1133-35; Pet. Ex. 10, p. 54.)
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effectively admitted this by agreeing to reconsider the denial of the new
request at their August 22, 2008 meeting.
The State Bar has not been, as Respondents now claim, "subject to
continual requests for the same material." (Opposition, 13.) The current
request was specifically designed to address privacy objections raised by
the State Bar. When it was denied on June 12, 2008, Petitioners brought
this Petition within 60 days. (Pet. Ex. 15.) The State Bar cannot now
escape its obligation to provide records by asserting that the request is too
similar to previous requests. (See People for the American Way Found. v.
United States Dept. of Justice (D.D.C. 2006) 451 F. Supp. 2d 6, 11-12
(American Way) [construing Freedom of Information Act and holding that
"[i]t would be senseless and inefficient for this Court to ignore the advances
made during more than one year of tedious negotiations between the
parties .... FOIA requests are frequently clarified or modified even after a
lawsuit is filed."].)
Even if the requests by Sander and CFAC could be deemed to be
duplicative of prior requests and hence untimely under Rule 9.13, the same
is not true of the request by Joe Hicks. A new request by a different
requester necessarily requires a new response. The State Bar's position that
its rejection of the prior requests precludes not only Sander but anyone else
from ever seeking access to those records again is not supported by any
authority and is patently absurd. It would mean that the failure of any
requester to pursue judicial relief after a denial would preclude all
subsequent requesters from obtaining records.
Alternatively, the petition is timely under Article VI, section 10
of the California Constitution and California Rule of Court 8.490. The
State Bar does not dispute that the Court has original jurisdiction under
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Article VI, section 10 of the California Constitution and Rule 8.490,
regardless of whether or not Rule 9.13 applies. The State Bar asserts that
nonstatutory writs are generally subject to a 60 day deadline. (Opposition,
12.) The Petition was filed within 60 days of the June 12, 2008 denial, and
thus complies with this guideline.
Moreover, even if the denial of the initial requests by Sanders and
CFAC is somehow treated as the action under review, the 60-day guideline
for original writs is not jurisdictional. The courts have discretion to hear a
writ petition beyond the 60-day period. (Planned Parenthood Golden Gate
v. Superior Court (2000) 83 Cal.App.4th 347, 356-357.)
"[T]he approach of the Supreme Court to the timeliness of a petition
has been one of laches." (People v. Superior Court (Clements) (1988) 200
Cal.App.3d 491, 496 (Clements), citing Peterson v. Superior Court (1982)
31 Cal.3d 147, 163; Bryant v. Superior Court (1936) 16 Cal.App.2d 556,
561.) "Under the doctrine of laches a writ may be denied where a party
unreasonably delays in filing the petition and there is prejudice to the real
party in interest." (H. D. Arnaiz, Ltd. v. County of San Joaquin (2002)

96 Cal.App.4th 1357, 1368.) Petitioners' "delay," if any, was the result of
their effort to address the concerns asserted by the State Bar, and therefore
was hardly unreasonable. The State Bar has not identified any prejudice
that has resulted or could result from the consideration of this Petition.
Moreover, the Court's discretion should be exercised to reach the
merits of a petition where, as here, the petition presents important issues of
first impression and the merits of the case may otherwise escape review.
(See, e.g., Clements, supra, 200 Cal.App.3d at pp. 496-497; People v.
Superior Court (Lopez) (2005) 125 Cal.App.4th 1558, 1562-1563.)
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The timeliness of the Petition must be determined based on the
denial of Petitioners' final requests, not on the basis of earlier requests that
were substantially different than, and expressly superseded by, the requests
that are the subject of this Petition. Nor can timeliness be assessed based
on earlier discussions of collaborative research that did not seek public
disclosure of the requested records. The Petition is clearly timely, and even
if it were not the Court has jurisdiction over the Petition, which should be
exercised both because of the importance of the issues it presents and
because failure to do so would constitute a violation of due process.
B.

Mandatory Review Is Required Because Discretionary Review
and Summary Denial of the Petition Would Violate Due Process
Respondents assert that discretionary review and summary denial of

Petitioners' requests, without any meaningful hearing at any level of
government, satisfies due process. Respondents ignore the cornerstone of
this fundamental right: Parties must have a reasonable opportunity to be
heard. (U.S. Const., 14th Amend.; Cal. Const., art. I, § 7; Saleeby v. State
Bar (1985) 39 Ca1.3d 547, 565 (Saleeby); Ryan v. California
Interscholastic Federation-San Diego Section (2001) 94 Cal.AppAth 1048,
1072; People v. Swink (1984) 150 Cal.App.3d 1076,1079-1080.)
Summary denial where a court has exclusive jurisdiction comports

with due process only if based on prior proceedings that satisfy due process
requirements-something entirely absent in this case. Respondents assert
that this Court has exclusive jurisdiction over this matter because the
administrative action at issue implicated the Court's inherent powers over
attorney admission. (Opposition, 11. See also Saleeby, supra, 39 Cal.3d at
p. 559; Smith v. California State Bar (1989) 212 Ca1.App.3d 971, 977-978
(Smith).) However, Respondents do not dispute that the State Bar rules
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pertaining to records do not apparently encompass the requested records or
provide for any hearing, or that the State Bar did not actually provide a
meaningful hearing on the requests.4 (Petition, 35; Opposition, p. 11.)
In re Rose, upon which Respondents rely, is inapposite. In that case,
as in all disciplinary proceedings in the State Bar Court, the Supreme
Court's denial of review was preceded by a process that provided the full
panoply of due process protections. (In re Rose (2000), 22 CalAth 430,
441-443; see also Berg v. Davi (2005) 130 Cal.App.4th 223, 232.) State
Bar Court proceedings satisfy the requirement that quasi-judicial processes
take place prior to summary denial or refusal to review administrative
actions over which the Court has exclusive jurisdiction. (See
Communications Telesystems Internat. v. California Public Utilities Com.
(9th Cir. 1999) 196 F.3d 1011, 1018; Consumers Lobby Against
Monopolies v. PUC (1979), 25 Cal.3d 891, 900-902.) The cursory process
provided by the State Bar afforded none of these protections.
Respondents' argument that summary denial is an adjudication on
the merits that is consistent with due process is without merit. Therefore,
review of the Petition is mandatory.

4

The meeting of the Committee of Bar Examiners on August 22, 2008
did not satisfy due process requirements. Petitioners' representative
was allowed 15 minutes to make a presentation. She presented the
requests and answered a few questions. She did not have an opportunity
to present additional evidence, call on witnesses, or argue about the
legal entitlement to the records. All deliberations were conducted in
closed session, and the request was summarily denied afterwards.
(Declaration of Jane Yakowitz,112-8.) The meeting did not provide
due process. (See Vann v. Shilleh (1975) 54 Cal.App.3d 192, 199-200;
Estate of Buchman (1954) 123 Cal.App.2d 546, 560.)
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IV.

THE STATE BAR IS NOT EXEMPT FROM PUBLIC
SCRUTINY, AND HAS AN OBLIGATION TO PROVIDE THE
REQUESTED RECORDS UNDER CALIFORNIA
CONSTITUTIONAL AND COMMON LAW

A.

Article I, Section 3(b) of the California Constitution Creates a
Right of Access that Applies to the State Bar and to the
Requested Records
Respondent's argument regarding the significance and application of

Article 1, section 3(b) of the California Constitution ("Proposition 59") is
unclear at best. However, Respondents have abandoned the central claim
they asserted in denying Petitioners' requests (see Pet. Exs. 13, 15): Tthey
no longer assert that the entire judicial branch of the government is exempt
from Proposition 59 simply because it is not subject to the California Public
Records Act. (Opposition, 29-32.)
Respondents now seem to make two other arguments: (1) That
"nothing in Proposition 59 purports to create any rules governing access to
public records"-i.e., that Proposition 59 does not establish any right of
public access to meetings of public bodies or the writings of public officials
or agencies, and (2) that any right of access that may exist under
Proposition 59 does not apply to the requested records, because they are not
writings of public officials or a public agency and contain no information
concerning the conduct of the people's business. Neither of these
arguments has the slightest merit.
1.

Proposition 59 creates an independent , self-executing
right of public access to government records

Respondents claim that Proposition 59 merely provides that existing
rules must be construed in favor of access and that new rules must be
supported by clear findings, and does not create any right of access to
government records. (Opposition, 30-31.) Respondents' contention is
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directly contradicted by the language of the California Constitution and the
intent of the voters in enacting it.
Proposition 59 expressly states that "the writings of public officials
and agencies shall be open to public scrutiny." (Cal. Const., art. I, § 3,
subd. (b)(1).) No language could possibly be clearer. Furthermore,
Proposition 59 is self-executing and therefore, by its own plain terms,
provides an enforceable right access to government records with which all
branches of government are required to comply. (Katzberg v. Regents of
the University of California (2002) 29 CalAth 300, 306-307; Degrassi v.
Cook (2002) 29 Cal.4th 333, 338.)
The intent to create a right of public access to records maintained by
government agencies is reinforced by all available evidence of the voters'
intent, including the Attorney General's Official Title and Summary,5 the
Analysis by the Legislative Analyst,6 and the ballot arguments.7

5

For each measure submitted to the voters, the Attorney General provides
a ballot title and summary. (Elec. Code §§ 9051, 13207.) The ballot
title and summary must express the "purpose of the measure" in 100
words or less. (Elec. Code § 9051.) In providing the ballot title and
summary, the Attorney General must give a "true and impartial
statement of the purpose of the measure" in such language that the
ballot title "shall neither be an argument, nor be likely to create
prejudice, for or against the proposed measure." (Id.)

6

The Legislative Analyst's description is required by law to be impartial:
"The Legislative Analyst shall prepare an impartial analysis of the
measure describing the measure and including a fiscal analysis of the
measure showing the amount of any increase or decrease in revenue or
cost to state or local government." (Gov. Code § 88003.)

7

Constitutional amendments are construed in accordance with the intent
of the voters who approved them. (Hill v. Nat. Collegiate Athletic Assn.
(1994) 7 Cal.4th 1, 16.) Analyses and arguments contained in official
ballot pamphlets are used to ascertain voters' intent. (People v. Rizo
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The Attorney General's objective description states, in part, that
Proposition 59 amends the constitution to "[p]rovide [a] right of public
access to meetings of government bodies and writings of government
officials." (Pet. Ex. 2, p. 3.) The impartial analysis by the Legislative
Analyst states that Proposition 59 "create[s] a constitutional right for the
public to access government information." (Pet. Ex. 2, p. 4.) The ballot
argument in favor of Proposition 59 states that it will "create a new civil
right: a constitutional right to know what the government is doing, why it
is doing it, and how." (Pet. Ex. 2, p. 5.) The State Bar's contention that
Proposition 59 does not provide an independent and enforceable right of
access to government information is completely baseless.
The authority relied upon by the State Bar not only fails to support
its contention that Proposition 59 does not create an independent right of
access, but directly contradicts it. (See Sutter's Place, Inc. v. Superior
Court (2008) 161 Cal.App.4th 1370, 1380 (Sutter's Place) ["Sutter's Place
states that Proposition 59 establishes a constitutional right of access
concerning the conduct of the people's business. This is an indisputable
statement given the language of subdivision (b) (1)."]; Mercury Interactive
Corp. v. Klien (2007) 158 Cal.App.4th 60, 101 (Mercury Interactive)
["Under subdivision (b)(1) of article I, section 3, `[t]he people have the
right of access to information concerning the conduct of the people's
business, and, therefore, the meetings of public bodies and the writings of
public officials and agencies shall be open to public scrutiny."'].)

(2000) 22 CalAth 681, 685; Hi-Voltage Wire Works, Inc. v. City of San
Jose (2000) 24 CalAth 537, 560.)
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Sutter's Place and Mercury Interactive provide, at most, that
Proposition 59 does not eliminate prohibitions on access to government
information clearly expressed in common law or court rules.8 That is not
the question in this case. Respondents do not assert that there is any
positive prohibition--constitutional, statutory, or common law-against
public access to its records.9 To the extent these decisions address the
question that is presented in this case, i.e., whether Proposition 59 provides
an independent basis for obtaining access to government records, they hold
that it does.
In short, Proposition 59 does not merely "codify" existing
"principles." (Opposition, 32.) Rather, Proposition 59 creates a new,
independently enforceable constitutional right of access to government
meetings and records, and that right of access applies to the records of the
State Bar.

8

Sutter's Place addressed only the question of whether Proposition 59
eliminated the "mental processes principle," which limits discovery
regarding the motives of legislators in taking official actions, and which
is based on common law and the constitutional separation of powers.
(Sutter's Place, supra, 161 Cal.App.4th at pp. 1374, 1377-78.) No such
protection is invoked or applicable here. Mercury Interactive held only
that Proposition 59 requirements regarding the interpretation of public
access provisions did not compel a construction of the California rules
of court that was contrary to what the court found to be their plain
meaning. (Mercury Interactive, 158 Cal.App.4th at pp. 67-68, 101.)
These cases do not hold that Proposition 59 is essentially meaningless,
as Respondents claim.
As noted above, the State Bar has abandoned its claim that the
definitional provisions of the Public Records Act make Proposition 59
inapplicable to the entire judicial branch of California's government.
Indeed, they now agree that "Proposition 59 applies to `all branches of
government.'" (Opposition, 29.)
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2.

The right of access established by Proposition 59 applies
to the records of the State Bar requested by Petitioners

The State Par apparently asserts that the requested records are not
subject to the right of access established by Proposition 59 because they are
not writings of a public official or public agency and do not pertain to the
conduct of the people's business. These arguments are equally baseless.
The phrase "writings of public officials and agencies" is not
expressly defined in Proposition 59, but its meaning is both clear and broad.
California statutes broadly define the term "writing." (Gov. Code § 6252,
subd. (g) ["`Writing' means any handwriting, typewriting, printing,
photostating, photographing, photocopying, transmitting by electronic mail
or facsimile, and every other means of recording upon any tangible thing
any form of communication or representation, including letters, words,
pictures, sounds, or symbols, or combinations thereof, and any record
thereby created, regardless of the manner in which the record has been
stored."]; Evid. Code § 250 [same].) There is no indication that Proposition
59 was intended to invoke a narrower definition. Indeed, the Proposition
59 requirement of public access to the writings of public officials and
agencies must be construed broadly. (Cal. Const., art. I, § 3, subd. (b)(2).)
Therefore, the scope of this term as used in Proposition 59 is at least as
broad as that of the pertinent statutory definitions.
Furthermore, when a statute is framed in language of an earlier
enactment on an analogous subject, and the earlier enactment has been
judicially construed, the Legislature is presumed to have adopted that
construction. (Union Oil Associates v. Johnson (1935) 2 Cal.2d 727, 734-
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735; People v. Harrison (1989) 48 Cal.3d 321, 329.)"' California courts
have broadly construed the definition of the term "public records" used in
the Public Records Act, on which the language of Proposition 59 is
unmistakably based. (See Gov. Code § 6252, subd. (e) ["`Public records'
includes any writing containing information relating to the conduct of the
public's business prepared, owned, used, or retained by any state or local
agency regardless of physical form or characteristics."]). For example, this
Court recently noted that this definition "`is intended to cover every
conceivable kind of record that is involved in the governmental process and
will pertain to any new form of record-keeping instrument as it is
developed. Only purely personal information unrelated to 'the conduct of
the public's business' could be considered exempt from this definition....
"` (Com. on Peace Officer Standards and Training v. Superior Court
(2007) 42 Ca1.4th 278, 288, fn. 3 (POST). Accord Poway Unified School
Dist. v. Superior Court (1998) 62 Cal.App.4th 1496, 1501; San Gabriel
Tribune v. Superior Court (1983) 143 Ca1.App.3d 762, 774.)

Thus, the

Court recognized that records regarding the identities and employment
histories of California peace officers contained in a computer database
constituted "public records." (POST, supra, 42 Cal.4th at p. 288, fn. 3.)
The requested records constitute writings of public officials or a
public agency, both under the plain meaning of Proposition 59 and as that

10 The principles of statutory construction are also applicable to the
interpretation of constitutional provisions. (See, e.g., Neilson v. City of
California City (2005) 133 Cal.App.4th 1296, 1314, citing Thompson v.
Dept. of Corrections (2001) 25 Ca1.4th 117, 122.)
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language has been construed by the courts in related provisions. The State
Bar's assertion that they do not is based on two premises, both false.
First, the State Bar ignores the language of Proposition 59, implying
that it applies only to writings of public officials, and asserts that "[n]o
public official wrote" the records. (Opposition, 29.) However, Proposition
applies not just to the writings of public officials, but also to the writings of
public agencies. For the purposes of Proposition 59, "writings" consist of
information recorded in any form. No pertinent definition or construction
of this language has imposed a requirement that the information originate
with the agency that maintains it. Freedom of information laws are
consistently applied to records and information obtained by the government
from third parties. (See, e.g., KUTV, Inc. v. Utah State Bd. of Education
(Utah 1984) 689 P.2d 1357 (KUTV) [student questionnaires assessing
discrimination in a school that contained information including students'
grades, sex, religion, and number of years a person's family lived in the
area]; Poway Unified School Dist., supra, 62 Cal.AppAth 1496 [claim
form submitted by minor pursuant to Tort Claims Act].) Therefore, the
assertion that Proposition 59 applies only to documents written by public
officials is simply untrue. I 1
Second, the State Bar claims that the requested records do not
"reflect any work by any official of the State Bar." The plain language of
Proposition 59 imposes no requirement that they do so. (Cal. Const., art. I,
I I In any event, because the information that the State Bar collects
regarding bar examinees does not magically appear in its database, the
only coherent conclusion is that State Bar officials enter that
information into the database, thereby "writing" the records that
Petitioners seek.
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sec. 3, subd. (b)(1).) The State Bar cites no other authority for the
proposition that it does. Even assuming that such a requirement exists,
however, it is clearly met. In the discharge of its duty to regulate admission
to the California Bar, the State Bar has determined the information that is to
be collected and maintained regarding bar examinees, and has collected and
retained that information for more than thirty years. (Sander Decl.,1 3, and
Ex. 2.) It has used this information to prepare and publish innumerable
reports and studies regarding the bar examination and many other topics.
(Sander Decl.,113-4, 6, and Exs. 2-4.) The State Bar has never previously
asserted that doing so was not part of its "work." It cannot do so now
simply in order to avoid its constitutional responsibilities.
Nor is there any merit to the State Bar's assertion that the requested
records do not relate to the conduct of the public's business. (Opposition,
30.) Proposition 59 does not expressly impose a requirement that a
member of the public seeking access to information demonstrate that it
relates to the conduct of the people's business. On the contrary, the
language of Proposition 59 indicates a presumption that government
meetings and records relate to the people's business. (Cal. Const., art. I, §
3, subd. (b)(1).) In any event, the records requested by Petitioners
indisputably relate to the conduct of the people's business.
In POST, the Court held that the records sought in that case "relate
to the public's business, because the Commission uses them to monitor the
compliance of participating departments with Commission regulations,
which is a requirement for eligibility for the services and state funding
provided by the Commission." (POST, supra, 42 Cal.4th at p. 288, fn. 3.)
Similarly, Petitioners seek records of the State Bar, a government agency,
which the State Bar collects and maintains in discharging its responsibility
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to administer the California bar exam and ensure the fairness and viability
of the admissions process. Thus, the requested records relate to the conduct
of the public's business. 12

Furthermore, the legal profession involves a public trust, and the
public has a right to understand the mechanisms that affect and influence
the admission and status of members of that profession. (See State Bar v.
Superior Court (1929) 207 Cal. 323, 330-331 ["Thus it is that the
profession and practice of the law, while in a limited sense a matter of
private choice ... is essentially and more largely a matter of public interest
and concern ...."].) The requested records bear directly on this broad
public interest in the administration of the California bar.
The requested records are unquestionably writings of a public
agency that relate to the conduct of the public's business. They are,
therefore, subject to the right of access created by Proposition 59.

12

Contrary to the State Bar's unsupported implication, there is no
requirement that in order to relate to the conduct of the people's
business records must cast light upon the operations of the government
agency from which they are sought. Indeed, this Court has recognized
that disclosure may be justified by the public interest in using
information obtained from one agency to examine the conduct of others.
(POST, supra, 42 Cal.4th at pp. 299-300.) Moreover, disclosure of the
requested records and analysis by Petitioners and others to whom they
would be made available will cast light on the State Bar itself. It will,
for example, permit further research into the question of whether the
Bar admissions process is biased and discriminatory or fair and
impartial, whether and why the State Bar has failed to make meaningful
efforts to understand and address the persistent gap in minority bar
passage rates, and whether the State Bar itself needs to take measures to
increase minority participation in the bar, such as moving away from an
admission system that depends almost entirely on performance on the
bar examination.
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B.

California Common Law Provides a Right of Access to
Government Records that Is Not Restricted to Records of Public
Court Proceedings
As explained in the Petition, the right of access to government

records under California law has its origin in judicial recognition of the
principle that "to prevent secrecy in public affairs public policy makes
public records and documents available for public inspection." (Estate of
Hearst (1977) 67 Cal.App.3d 777, 782.) This principle long predates the
California Public Records Act ("Public Records Act" or "CPRA"), and is
rooted in fundamental imperatives of democratic self-government. Public
officials have an "imperative duty" to maintain public records "for the use
and benefit of the public." (Mushet v. Dept. of Public Service (1917)

35 Cal.App. 630, 637 (Mushet).) "`These officials are commonly
denominated, and properly so, `public servants, ` and are directly
responsible to the people who select them for the honest and faithful
discharge of the duties and powers with which, under the law, they are
invested."' (Id., quoting State v. King (1900) 154 Ind. 621 [57 N.E. 535].)
Therefore, under the common law, the public must be allowed to inspect
government records, subject to reasonable rules and regulations. (Mushet,
supra, 35 Cal.App. at p. 637.)
Moreover, the common law right of access applies even when
statutory rights of access do not. (See, e.g., Mushet, supra, 35 Cal.App.
630 [recognizing common law right of access to records of the Los Angeles
Department of Public Service, despite inapplicability of any statutory right
of access]; Pantos v. City and County of San Francisco (1984) 151
Cal.App.3d 258 (Pantos) [common law right of access applied to master
jury list, despite absence of any statutory right of access]; Copley Press,
Inc. v. Superior Court (1992) 6 Cal.App.4th 106 (Copley I) [public has a
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common law right of access to courts ' rough minutes , even though there is
no statutory right of access ].)

13

Records subject to the common law right of

access must be made public unless there is a compelling countervailing
interest. (Copley Press v. Superior Court (1998) 63 Cal.App.4th 367, 374;
Pantos, supra, 151 Cal.App.3d at pp. 262-263; Estate of Hearst, supra,

67 Cal.App.3d at p. 785, fn.
Respondents assert that the common law right of access is restricted
to "records that reflect open court proceedings and adjudicative decisions of
courts." (Opposition, 18.) That assertion is contrary to the law.
First, the common law right of access extends to government
agencies that are not part of the judiciary. (See, e.g., Coldwell v. Bd. of
Public Works (1921) 187 Cal. 510 [construing statutory right of access in
light of common law precedent to require disclosure of municipal records];
Mushet, supra, 35 Cal.App. 630 [applying common law right of access to
records of municipal agency]; Higg-a-Rella, Inc. v. County of Essex (1995)
141 N.J. 35, 46; Fox v. Bock (1989) 149 Wis.2d403, 411.) Therefore, it
simply is not confined to court records.
Second, the common law right of access to records of the judiciary is
not restricted to those that pertain to specific adjudicatory proceedings or
decisions. (See, e.g., Pantos, supra, 151 Cal.App.3d at pp. 261-263 [master
jury lists, which do not pertain to any particular judicial proceeding and

13

Respondents assert, mistakenly, that Mushet "rejected an attempt to
view the records of a municipal utility." (Opposition, 22.) In fact,
Mushet held that the common law mandates access to government
records despite the fact that they are not "public documents" for the
purposes of applicable access statutes. (Mushet, supra, 35 Cal.App. at
p. 636.)
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which do not reflect any judicial decision, are subject to common law right
of access]; County of Placer v. Superior Court (2005) 130 Cal.App.4th 807
[probation file created and maintained by county probation department,
which was not part of the record of any judicial proceeding , was subject to
common law right of access].) As explained in Copley I, the common law
right of access extends to records of the judiciary , even if they are not "the
record or official entry of the proceedings in a court of justice , or of the
official act of a judicial officer ...." (Civ. Proc. Code § 1904; Copley I,
supra, 6 Cal.App.4th at pp. 112-113 [holding that clerks' rough minutes are
subject to the common law right of access even though they are not
"judicial records " within the meaning of Code of Civil Procedure section
1904].) Rather, the common law right of access extends to all records that
"reflect the official work of the court, in which the public and press have a
justifiable interest." (Copley I, supra, 6 Cal.App.4th at p. 113.) The only
records not subject to disclosure under the common law right of access are
those that " partake of the discretionary and incomplete content that
characterizes judge's bench notes or the first drafts of various court
documents ." (Id., at p. 115.) Records that result from "ministerial"
functions and that "contain[] only accurate , descriptive and
nondiscretionary information" must be made public. (Ibid.)
The public interest in disclosure of the requested records-which the
State Bar attempts to denigrate as "academic curiosity " (Opposition, 26)is profound . If Sander's hypothesis is correct, law schools admissions
policies are creating a bar that is less diverse and hence less capable of
serving a diverse population. As a result, they are doing a profound
disservice to those seeking admission to the California bar, to the California
bar, and to the citizens of California. These should be matters of
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paramount concern not only to the public, but to the State Bar and to the
Court. The State Bar's attempt to dismiss them as inconsequential is
profoundly disturbing.
Respondents admit that the requested records are records of this
Court. (Opposition, 33.) There is nothing in the requested records that
remotely resembles the kind of discretionary and incomplete information
contained in judge's drafts and notes. Rather, the requested records
constitute accurate, descriptive, and nondiscretionary information. There is
no compelling countervailing interest that justifies secrecy. Therefore, the
records requested by Petitioners are subject to the common law right of
access and must be made public.
C.

The Constitutional and Common Law Rights of Access to the
Records of the State Bar Are Not Outweighed by Privacy
Concerns, Because There Is No Meaningful Threat to Any
Protected Privacy Interest
For decades, the State Bar has routinely published reports that

present a greater risk of identifying individual examinees than would
disclosure of the requested records in accordance with the proposed
redaction protocols. Nonetheless, Respondents assert that "[n]o applicant
should be subjected ... to any risk that his or her private academic record
and bar exam results will become publically known." (Opposition, 26
[emphasis in original].) However, disclosure of the requested records will
not result in the disclosure of individually identifiable information, and
Respondents fail to offer any evidence or explanation for how it would. In
any event, the law does not require the elimination of any conceivable risk,
no matter how miniscule, and again Respondents offer no authority for the
proposition that it does.
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Rather, Respondents assert that it is a violation of individual privacy
rights to disclose information obtained for one purpose for a different
purpose, even if no individually identifiable information is provided.
(Opposition, 25-26.) Both the predicate and the conclusion of this assertion
are incorrect. The records sought by Petitioners were collected by the State
Bar for precisely the kinds of uses to which Petitioners seek to put them.
Moreover, California law does not prohibit the disclosure of records
containing no identifying data, even if they are being disclosed for a reason
other than that for which they were collected.
1.

Disclosure of the requested records will not result in the
public dissemination of information that can be traced to
individuals

Petitioners have established that disclosure of the requested records
in accordance with the redaction procedures they have proposed will not
result in public access to information that can be traced to individuals.
(Petition, 50-56; Declaration of Barbara S. Clements, Ph.D. ("Clements
Decl.", Ex. 1, p. 2 ["Based on our review of the proposed data request, we
believe that there is no meaningful possibility that an individual's identity
could be discerned."].) The redaction procedures proposed by Petitioners
meet or exceed the best standards for ensuring the confidentiality of data.
(Clements Decl., Ex. 1, pp. 3-4.)
The State Bar does not dispute that there is no meaningful possibility
that information in the records could be traced to individual examinees.
Nor does it offer any evidence or explanation of how disclosure of the
requested records might result in public access to individually identifiable
information. It merely asserts that "Petitioners' confidence that the
information they seek will probably remain anonymous is not shared by
many of the people whose information is sought." (Opposition, 26.) That
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contention is irrelevant. Worse, it is disingenuous in light of the fact that
these concerns were expressed in response to a request for public comment
by the State Bar that misleadingly suggested that individually identifiable
information would be made public. (Sander Decl., 912, and Ex. 1.)
As noted in the Petition and as discussed above, the State Bar
routinely collects and publically disseminates demographic, bar
performance, and law school information about examinees. (Verified
Petition, 149 and Ex. 18; Sander Decl.,113-4, and Exs. 2-4.) Moreover
the Petition and the Declaration of Dr. Clements demonstrate that the
redaction procedures proposed by Petitioners provide greater protection for
personal privacy than the State Bar's own disclosure practices-a fact that,
notably, Respondents do not dispute. (Verified Petition, 1149-53.) In
short, Respondents cannot and do not dispute that their own disclosures
pose a substantially greater risk of allowing information to be traced to
individual examinees than would the disclosure requested by Petitioners.
The State Bar's routine disclosures of information about examinees
pursuant to procedures less protective of privacy than those proposed by
Petitioners belies its claim that disclosure of the requested records would
present a significant risk to personal privacy. If it does, then the State Bar
has been routinely disregarding the privacy rights of California bar
examinees for decades.
Furthermore, Respondents' unsupported assertion that secrecy is
required if there is any risk of tracing information to an individual, no
matter how minimal, is contradicted by decisions addressing this issue in
the context of public access laws. For example, in affirming an order
requiring disclosure of case summaries of disciplinary hearings at the Air
Force academy with personal references and other identifying material
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redacted, the United States Supreme Court addressed a similar contention,
(Dept. of the Air Force v. Rose (1976) 425 U.S. 352 (Rose).) Rejecting that
claim, the Supreme Court held that the exemption in the federal Freedom of
Information Act (FOIA) for personnel, medical, and other files disclosure
of which would constitute an unwarranted invasion of privacy did not
justify withholding entire records simply because of a risk of potential
identification. The Supreme Court held that this exemption was "directed
at threats to privacy interests more palpable than mere possibilities." (Id.,
at p. 381, fn. 19.) "To be sure, redaction cannot eliminate all risks of
identifiability, as any human approximation risks some degree of
imperfection, and the consequences of exposure of identity can admittedly
be severe. But redaction is a familiar technique in other contexts and
exemptions to disclosure under the Act were intended to be practical
workable concepts." (Id., at p. 381-382 [citations omitted].)
The Supreme Court's guidance has been followed in subsequent
cases construing FOIA, which have also rejected Respondents' contention.
(See, e.g., Norwood v. F.A.A. (6th Cir. 1993) 993 F.2d 570, 574-575 ["It
seems to [us] that such a view of protecting privacy-excluding from
disclosure any and all fragments of information that might assist a diligent
researcher in identifying a person-is not supportable."]; Arieff v. U.S.
Dept. of Nave (D.C. Cir. 1983) 712 F.2d 1462, 1467 ["In short, even
assuming the identifiability of each drug with a particular disease, insofar
as the totality of these records is concerned, appellee has established no
more than a `mere possibility' that the medical condition of a particular
individual might be disclosed-which the Supreme Court has told us is not
enough."]; Dayton Newspapers, Inc. v. Dept. of Veteran Affairs (S.D. Ohio
2003) 257 F.Supp.2d 988, 1003-1004 ["The Court is not persuaded, and
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finds that [the government's] argument, at best, raises a mere possibility of
identification.... `[A] view of protecting privacy-excluding from
disclosure any and all fragments of information that might assist a diligent
researcher in identifying a person-is not supportable."'].) These decisions
demonstrate that in determining whether disclosure would constitute an
unwarranted invasion of privacy, the practical probability of such an
invasion must be considered. If there is no meaningful risk that
information can be traced to identifiable individuals, there is no
unwarranted invasion of personal privacy.
There is no meaningful risk that providing the requested records will
result in the tracing of information contained in those records to identifiable
individuals. The State Bar has been making similar information public for
decades, and has not provided evidence of a single incident of such
information being traced to any individual examinee. Any minimal risk
that may exist does not justify nondisclosure of the requested records.
2.

The California Constitution does not prohibit the
dissemination of anonymous statistical information
contained in public records , regardless of the purpose for
which it was originally collected

Contrary to Respondents claim (Opposition, 25-26), the California
Constitution has never been held to prohibit the disclosure of anonymous
statistical information simply because it was not expressly gathered for the
purpose of public dissemination and research. The cases relied upon by the
State Bar do not support that contention, because, unlike the present case,
they involved the disclosure of individually identifiable information.
(Porten v. Univ. of San Francisco (1976) 64 Cal.App.3d 825 [reversing
order sustaining demurrer where transcript of student's individually
identifiable grades was disclosed without authorization]; Urbaniak v.
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Newton (1991) 226 Cai.App.3d 1128 [dissemination of individually
identifiable medical report disclosing HIV positive status].) Neither of
these cases-nor any other authority cited by Respondents-supports the
contention that the mere fact that information about individuals collected
for one purpose is disclosed for another means that the disclosure
constitutes an invasion of California's constitutional right of privacy.
In fact, Respondent's contention is directly contradicted by
California law. For example, this Court has recognized that information
about individual public employees' salaries must be disclosed pursuant to a
request under the Public Records Act seeking that information in order to
inform the public and monitor government operations, even though the
information manifestly was not collected for that purpose. (Internat.
Federation of Professional And Technical Engineers, Local 21, AFL-CIO v.
Superior Court (2007) 42 CalAth 319.) Similarly, the Court held that
names and employment histories of individual peace officers are subject to
disclosure to the press and the public, despite having been collected and
maintained for other reasons. (POST, supra, 42 Cal.4th at pp. 285, 299300, 303.) In Pantos, a master jury list containing the names of potential
jurors was required to be made public, notwithstanding that the requester
sought the information for use in a commercial enterprise. (Pantos, supra,
151 Cal.App.3d 258.) In each of these cases, the privacy rights of the
individual subjects of the records was the primary objection to disclosure.
Thus, disclosure of records in response to a request for those records made
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pursuant to California access laws does not, in itself, constitute and
invasion of personal privacy. 14
Even if disclosure of the records for a purpose other than that for
which the government represented they were being collected was sufficient,
without more, to constitute an invasion of privacy, that is not the case here.
The purpose for which Petitioners have requested the records is
indistinguishable from the purpose for which the State Bar itself has said
they were collected, and for which they have been used by the State Bar.
(Sander Decl.,113-4, 6, and Exs. 2-4.) Unless the State Bar has
misrepresented its purpose for collecting these records, or has itself used
them for purposes for which they were not intended, disclosure in response
to Petitioners' requests is entirely consistent with the purpose for which the
records were originally obtained.
3.

The State Bar cannot bargain away the public's
constitutional and common law rights of access

Respondents assert that the State Bar's representations to examinees
and others regarding the uses to which the records it collects will be put
create expectations on the part of examinees that defeat any constitutional
or common law right of access. (Opposition, 23-28.) They are wrong.

14

In addition, the Public Records Act expressly provides that it "does not
allow limitations on access to a public record based upon the purpose
for which the record is being requested, if the record is otherwise
subject to disclosure." (Gov. Code § 6257.5.) The same is true under
FOIA. (Dept. of Defense v. Federal Labor Relations Authority (1994)
51.0 U.S. 487, 496.) Respondents cannot avoid the rights of access
granted by the California constitution and common law-which are at
least as broad as these statutory access rights-based on the assertion
that the purpose for which the records are sought by Petitioners differs
from the purpose for which they were originally collected.
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The statutory right of access conferred by the Public Records Act
cannot be avoided through an agreement by a public entity to keep
information confidential. (See, e.g., San Gabriel, supra, 143 Cal.App.3d at
p. 775 [assurances of confidentiality are not sufficient to convert what was
a public record into a private record]. See also KUTV, supra, 689 P.2d at p.
1361 [`Breach of a promise of confidentiality standing alone is not of
sufficient harm to the public's interest to prevent disclosure. In this
situation, as in others, promises of confidentiality cannot always be kept.
The promise would have to coincide with reasonable justification based on
public policy for refusing to release the records."]) If this is true of a
statutory right of access, the same is necessarily true of the constitutional
right of access created by Proposition 59.
Similarly, the common law right of access cannot be defeated
through an agreement or stipulation that information will not be made
public. (See, e.g., Wilson v. American Motors Corp. (11th Cir. 1985) 759
F.2d 1568 [common law right of access prevents district court from sealing
court records pursuant to settlement agreement].) Therefore, even if the
State Bar had explicitly promised to keep the requested records confidential
(which it did not), that representation would not defeat the common law
right of access either. 15

Disclosure of the requested records in accordance with the proposed
redaction procedures will not in any way infringe upon the privacy interests
of bar examinees. Respondents cannot defeat disclosure by relying

15 The only actual representation of confidentiality apparently made by the
State Bar explicitly permits disclosure "for research purposes."
(Opposition, 6.)
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representations made to examinees in order to assert a right to privacy that
does not otherwise exist. Therefore, the State Bar's descriptions of certain
uses to which the records obtained from examinees and other will be put
does not prevent their disclosure to Petitioners or the public. 16
D.

Petitioners ' Requests Require Only the Redaction of Existing
Records, Not the Creation of New Ones
Respondents complain of the burden required to comply with

Petitioners' request, and assert that it requires the creation of a new record.
(Opposition, 4, 19).17 Respondents ignore the fact that Petitioners'
proposed redaction procedures are standard methods for protecting privacy,
contemplated by numerous access regimes. Respondents have a duty to
serve the public, a duty that includes expending reasonable efforts to
provide access to their records and to redact them to protect personal
privacy. Doing so does not constitute creating a new record.

16

Respondents apparently assert that this Court's inherent authority over
its records empowers the Court to disregard the constitutional and
common law rights of access under California law. Respondents cite no
pertinent authority for this proposition. On the contrary, under
California law all courts have inherent authority over their records.
(Estate of Hearst, supra, 67 Cal.App.3d at p. 783.) That does not
empower them to disregard constitutional provisions, statutes, or court
rules providing public access to their records. (See NBC Subsidiary
(KNBC-TV), Inc. v. Superior Court (1999) 20 Cal.4th 1178,12161218.) Neither is this Court free to exercise its inherent authority in
derogation of the constitution or the common law.

17

Neither Proposition 59 nor the common law impose explicit limitations
on the right of access because of the burden on the complying agency or
the format of the requested records. Assuming, arguendo, that there is
such an implicit limitation, analogous law construing public records
statutes is persuasive.
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Redaction of sensitive information does not constitute the creation of
a new record, such that it would defeat a request for access. The Wisconsin
Supreme Court addressed precisely the same contention and held that
redaction of the individual records of applicants did not create a new record
under Wisconsin's public access statute, the voluminous amount of
information involved notwithstanding. (Osborn, supra, 254 Wis.2d at pp.
299-301 [647 N.W.2d at pp. 174-1751. See also Bowie v. Evanston
Community Consolidated School Dist. (1988) 168 I11.App.3d 101, 111-112
(Bowie).) Records released under the Freedom of Information Act
("FOIA") must frequently be redacted as well. (5 U.S.C. § 552, subd. (b)
[requiring deletion of information that is exempt from disclosure];
Electronic Privacy Information Center v. Dept. of Justice (D.D.C. 2007)
511 F. Supp.2d 56, 64). In particular, if the records sought are in electronic
format, the burden of retrieving them is minimal and does not constitute
creation of a new record. (See, e.g., American Way, supra, 451 F. Supp. 2d
at p. 14.)
California statutory and common law are consistent with this
authority. (Cal. Gov. Code § 6253, subd. (a) ["Any reasonably segregable
portion of a record shall be available for inspection by any person
requesting the record after deletion of the portions that are exempted by
law."]; North County Parents Organization v. Dept. of Education (1994)
23 Cal. App. 4th 144, 147-148 (North County) [redaction of material from
records to be released under the California Public Records Act]; City and
County of San Francisco v. Superior Court (1951) 38 Cal.2d 156, 161-162,
citing Franchise Tax Bd. v. Superior Court (1950) 36 Ca1.2d 538
[withholding personal identities allowed release of the remaining requested
information].) Courts construing other states' public records statutes have
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also consistently recognized that redaction does not result in the creation of
a new record. (See, e.g., State ex rel. Stephan v. Harder (1982) 230 Kan.
573, 583 [641 P.2d 366, 374] ["The disclosure of the information sought,
either by deleting confidential information from the existing record or by
extracting the requested information therefrom, does not require the
`creation' of a new record."]; New York Public Interest Research Group,
Inc. v. Cohen (2001) 188 Misc.2d 658 [729 N.Y.S.2d 379] [same].)
The clustering or combination of records proposed by Petitioners is
simply a form of redaction. It requires only that distinct records be
combined by eliminating information that distinguishes them. Such
ministerial acts are often necessary in the production of records. Under the
Public Records Act government agencies may be required to compile
electronic records, but that does not relieve them of the obligation to make
the records public. (Gov. Code § 6253, subd. (c).) Similarly, California
government agencies may be compelled to prepare an index of requested
records. (State Bd. of Equalization- v. Superior Court (1992) 10
Cal.App.4th 1177, 1191-1192 (Bd. of Equalisation).) This is not an undue
burden because it is a ministerial act that does not require an agency to
expand upon or supplement the existing records. (Id.) An Illinois court
held that scrambling the order of the records in addition to redacting them
(in order to protect individual privacy) did not constitute a creation of a
new record. (Bowie, supra, 168 Ill.App.3d at p. 112). Petitioners' request
that some information be clustered or combined is merely an organizational
tool that, like the scrambling in Bowie, protects privacy. Compilation and
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clustering are ministerial acts that involve no addition of new information.
Therefore, they do not result in the creation of a new record. 18
Furthermore, all public access laws contemplate at least a reasonable
level of effort on the part of the agency complying with a request for
records. (See, e.g., North County, supra, 23 Cal. App. 4th at pp. 148
[acknowledging "that the Department was put to a great amount of trouble
responding to appellant's request, much of which had nothing to do with
copying. Records were searched, documents were read for any material to
be excised, such material was removed, files were refiled, etc."].) In
particular, under the Public Records Act, government agencies are required
to undertake the redaction necessary to remove identifying information as
needed to prevent any violation of personal privacy. (Bd. of Equalization,
supra, 10 Ca1.App.4th at pp. 1187-1188.)
Petitioners' requests do not impose an unreasonable burden on the
State Bar. Petitioners do not demand that records in separate databases or
reports be compiled into a single database, only that they be provided.
They do not require Respondents to write a computer program to extract
data; they merely ask that the State Bar release data in a format similar to
the format it already uses in its semi-annual reports. (See Bd. of
Equalization, supra, 10 Cal.App.4th at p. 1190 [a history of releasing
similar documents, with confidential information excised, indicated that the
request was not overly burdensome].). The fact that redaction and
18

The redaction procedures proposed by Petitioners are distinguishable
from the requirements addressed in the only case cited by Respondents.
That case held only that an agency was not required to create opinions
and explanatory material when releasing records under FOIA. (N.L.R.B
v. Sears, Roebuck & Co. (1975) 421 U.S. 132, 161-162.)
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clustering is standard industry procedure, as reflected by the Office of the
President of the University of California's ("UCOP's") recent release of
records, indicates that this request is not overly burdensome (Osborn,
supra, 254 Wis.2d at p. 302, fn. 17 [647 N.W.2d at p. 176, fn. 171
[evidence of other institutions complying with similar requests shows the
reasonableness of a request]; Declaration of Barbara S. Clements, Ph.D., 9[^
2, 3, 33, and Ex. 1. [Petitioners' procedures represent best practices];
Petition, pp. 20-21,154 [UCOP's release of records].)
Furthermore, Petitioners have pledged to compensate the State Bar
for the expenses of providing the requested records. (Petition, 14,1136-37;
Petitions Ex. 11.) This goes above and beyond the requirement of the
CPRA that requestors compensate only the direct costs of duplication, i.e.
"the cost of running the copy machine," and not the "great amount of
trouble" it takes to otherwise comply with a request. (North County, supra,
23 Cal. App. 4th at pp. 147-148.) Therefore, Respondents' objection to
"expend[ing] staff time and resources" (Opposition, 4) is unfounded, and
does not justify its refusal to provide the requested records.
Petitioners' requests do not entail the creation of new records,
merely the redaction of existing ones. The State Bar has routinely
performed the same kind of redaction in producing and publishing studies
and semi-annual reports regarding the bar examination. And Petitioners
have repeatedly offered to pay any attendant expenses. Thus, the redaction
requirements proposed by Petitioners provide no justification for
Respondents' refusal to provide the requested records.
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V.

THE COURT HAS AUTHORITY TO MAKE PUBLIC ITS
OWN RECORDS , AND SHOULD DO SO WHERE, AS HERE,
THE Rh. IS NO REASON FOR SECRECY
Respondents admit that the records at issue are "located in the files

of the State Bar's Offices of Admissions, which are, in effect, the files of
this Court." (Opposition, 33.) They also concede that the Court has the
power to require the State Bar to produce the requested information.
(Opposition, 32-33. ) They makes two assertions as to why the Court
should not do so . Neither has any merit.
First, Respondents assert that both the Committee and the Board of
Governors "have review this matter in detail" and decided that the "better
policy is not to provide these records." (Opposition, 33.) However, neither
the Committee nor the Board of Governors have considered the requests at
issue in this case in detail. The Committee allowed Petitioners to make a
15-minute presentation , and then summarily rejected the requests.
(Declaration of Jane Yakowitz,1[% 3-8.) The Board of Governors has not
considered the requests at all.
Second, Respondents assert that "there are certainly privacy interests
at issue, and at least the risk of litigation if they requested information is
disclosed." (Opposition, 33.) However, as demonstrated in the Petition
and above, no legitimate privacy interests would be implicated by
disclosure of the requested records. Respondents provide no evidence and
make no credible argument that they would be. Rather, they assert
primarily that it is a violation of constitutional privacy rights to disclose or
use records for any purpose inconsistent with that for which they were
collected. As shown above, that assertion is incorrect as a matter of law,
and in any event disclosure in response to Petitioners' requests would not
be inconsistent with the purposes for which the records were collected.
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Because no valid privacy interests are threatened by disclosure, the
specter of litigation posited by Respondents is mere fear-mongering. The
emptiness of this threat is demonstrated by the fact that there is no
indication than any examinee has ever sued the Court or the State Bar,
despite decades of disclosure of statistical information about examinees in a
manner less protective of their privacy than that proposed by Petitioners.
Hence, the Court should exercise its authority to remove this matter
from the realm of political persuasion, and make the requested records
available for the kind of research they were always intended to support.

VI.

CONCLUSION
The answers to the questions presented by the Petition are clear.

This action is properly commenced in this Court, whether or not the Court
has exclusive jurisdiction. Petitioners have a right of access to the
requested records under the California Constitution and common law.
Moreover, this Court has inherent authority to make the records available to
Petitioners and the public. Neither federal nor state law prohibit disclosure.
Therefore, the Petition should be granted and Respondents should be
ordered to make the requested records available, after redaction in
accordance with the procedures proposed by Petitioners.
Dated: August 28, 2008
SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

By
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